The objective of this research is to determine the law applicable to standby letters of credit in Colombia. Such research seeks to resolve the controversy found when applying uniform international regulations to standby letters of credit in local transactions. In order to accomplish this objective, I begin this paper by first posing the research question, then defining the term "standby letter", and finally analyzing the applicable law. I conclude that the nature of standby letters of credit is not one of a suretyship, as the Financial Superintendence of Colombia argues, and therefore Colombian regulation of suretyships should not be applied to standby letters of credit because they contradict the very essence of this instrument. Rather, I argue that parties should incorporate uniform international regulations, which have been issued specifically to govern this instrument.
I. INTRODUCTION
This research process arose out of a controversy whose decision will provide the applicable law to standby letters of credit in Colombia. One side argues that Colombian law should apply, but uniform international regulations, such as the ISP98 (International Standby Practices) and the UCP 600 (Uniform Customs and Practice for Documentary Credits) are also applicable, as long as there is a clause in the letter that incorporates them. The other side states that these international regulations are not applicable law because they contradict Colombian public policy rules regarding suretyship regulations (fianza).
A. Research Question
This paper seeks to resolve this controversy by asking whether it is acceptable under the Colombian legal system to incorporate uniform international regulations into a standby letter of credit in a local transaction.
B. Standby Letter of Credit Terminology
Although banking practices have become globalized and tend to take a uniform approach, terminology surrounding such practices differs from civil to common law. Therefore, before delving into the substance of this topic, it is necessary to first understand the terminology used in these two different legal systems.
The entire area of guarantees is marked by confusion. The "independent guarantee" emerged from practice, but it was unknown by the law.
Traditional personal security served as an accessory to the main obligation and was commonly known as a "suretyship". However, banking practices also referred to this "suretyship" as a guarantee. The interchangeable use of these two very distinct terms thus resulted in a great deal of befuddlement (Bertramps, 2004, p. 4) .
In civil law, codified laws and case law separate the concepts of accessory suretyships and independent guarantees. However, this is an abstract difference that in practice provides almost no aid to bankers and lawyers concerned with how these instruments take effect. For example, must they assess whether the debtor has unfilled its obligation or simply submit documentation provided by third parties, or must they submit their own documents? In conclusion, the classification between accessory suretyships and independent guarantees is irrelevant as each is used indistinctly in practice (Bertramps, 2004, p. 200) .
In common law, accessory suretyships and independent guarantees are respectively defined as follows: "the guarantee (or guaranty) being the accessory type of security and the standby letter of credit being the independent type of security. (…) The extent of co-extensiveness or independence and the rights and obligations of parties can only be derived from the particular terms and conditions of the bond" (Bertramps, 2004, p. 200) . Therefore, if one must determine whether a security is independent or accessory, the terminology provided in the letter or contract is insufficient; instead one must analyze the terms and conditions of the bond.
The common law term "standby letter of credit" (standby LC) is equivalent to the civil law term "independent guarantee" (Bertramps, 2004, p. 4 
). The standby LC originated in the United
States. Under the National Bank Act of June 3, 1864, banks where not authorized to answer for their clients' debts as the issuance of guarantees was an activity solely authorized to insurance and bonding companies. In order to circumvent this prohibition, U.S. banks issued bills of exchange and letters of credit (which fell under their authorized transactions), which in appearance where not guarantees, but in substance fulfilled the same purpose. "This practice became gradually well-established and remained largely unopposed" (Bertramps, 2004, p. 6) . As this practice became more common, the question about what kind of guarantees banks could issue arose. It was still believed that banks could not issue these types of securities, because it would have to engage in an investigation regarding the default of the principal and secondary debtor -an activity they were not qualified nor prepared to do. This problem was resolved when the banks' liability was to be determined "solely by reference to the terms of its undertaking payment, in particular where the tender of certain documents was the event that would trigger the payment without reference to the terms of the underlying transaction, and whether the decision to issue the undertaking depended on the usual investigation of the account party's creditworthiness" (Bertramps, 2004, p. 6) . American Banks received authorization to issue the securities described above under the final revised Interpretative Ruling 7.1016 of the Comptroller of Currency on February 9, 1996 (Bertramps, 2004, p. 6 ).
Since then traditional letters of credit refer to means of payment in sales transactions, and "standby letters of credit" refer to a security for default, which has an independent and documentary nature (Bertramps, 2004, p. 6) . This terminology has been used in Latin American and Far Eastern countries that employ North American banking practices 1 . Therefore, U.S.
standby LCs are equivalent to civil law independent guarantees.
C. Definition of Standby Letter of Credit
I now will address how guarantees are dealt with in Colombia. Historically, guarantees in Colombia were categorized as either personal and in rem (Ustáriz González, 2004, p. 7) . However, as commerce became more complex, the following categories of guarantees emerged: (i) Personal guarantees: these include the suretyship and the co-signature; (ii) Exchange guarantees: these occur through the incorporation of credits into instruments such as bills of exchange and promissory notes; (iii) Mortgage guarantees: these involve real estate, ships and aircraft; and (iv) Collateral guarantees: these relate to securities collateral or movable assets (Ustáriz González, 2004, p. 7) . Guarantee instruments also adopted a wide variety of categories, such as: bank guarantees, parent company guarantees, letters of awareness, on first demand guarantees and standby LCs (Ustáriz González, 2004, 1 Such as Colombia.
Camilo Andrés Caicedo Calle p. 7-10). Before focusing on the last instrument, a short definition of the other instruments will be provided.
Financial institutions issue bank guarantees or bank endorsements. These instruments, although categorized as bank guarantees, also posses certain characteristics that make them similar to a security. Bank guarantees seek payment of an exchange obligation that is incorporated into the security, which instills confidence to the security's new owners. The guarantor`s obligation is independent from the guarantee's obligation and is to the same extent (either directly or in return). Therefore, the endorsement holder can require payment interchangeably from any of the signatories, including the guarantor. Further, the guarantor is not affected if the guarantee's obligation is null and void (Ustá-riz González, 2004, p. 8) .
Parent company guarantees are issued by the parent company of a subsidiary and ensure that the parent company will answer for any breach of obligation by its subsidiary. Parent company guarantees are normally issued by multinational companies, which are governed by the laws of the country in which the parent company is incorporated, but must comply with the laws of the foreign jurisdiction in order to be effective (Ustáriz González, 2004) .
Letters of awareness are written statements by the subsidiary addressed to the credit institution, or to any other entity that support the financing or the negotiating process. These letters are not bank guarantees because in this situation the bank is the receiver of the statement. Letters of awareness are classified as: i) declaratory clauses; ii) maintaining shareholder clauses; iii) subordinated control clauses; and iv) financial support clauses (Ustáriz González, 2004, p. 9-10 ).
On first demand guarantees, unlike civil law guarantees, are independent from the main obligation and allow financial institutions to serve as guarantors. Once an on first demand guarantee has been issued it becomes a separate obligation between the bank and the beneficiary, hence the bank is not working to fulfill the debtor's obligation, but rather it guarantees the obligation in exchange for a commission. On first demand guarantees also differ from suretyships (fianza) in that under a security the guarantor's obligation becomes effective if the main debtor breaches the guarantee's obligation (Ustáriz González, 2004) .
Letters of credit serve as vital global commerce instruments. Many of the most important transactions are guaranteed with these types of letters (Sifri, 2008, p. xiii) . Their main objective is to transfer the contractual risk from one party to another in a credit transaction. A standby LC is a type of a letter of credit that takes the form of a compliance assurance becoming effective whenever the guaranteed obligation is unfulfilled (Maximiliano Rodriguez Fernández & Arias Barrera, 2009, p. 23 ) (Dole Jr., 2002, p. 381 Another difference between these two types of LCs is that in the standby LC the beneficiary demands payment only when the customer fails to fulfill the underlying obligation. Alternatively, in the regular LC the beneficiary may demand payment in a number of situations, including when the customer fails to fulfill the underlying obligation.
A bank also runs more of a risk with standby LCs than with regular LCs. "The standby letter of credit is primarily a risk-shifting device, with 2 "Usually a simple statement that the customer is in default" (Folson, Wallace, & Spanogle, Jr., 2005, p. 160) 
II. APPLICABLE LAW

A. International Regulation
Standby letters of credit are issued using two international regulations: the UCP 600 and the ISP98. However, the UCP 600 rules mostly focus on regulating commercial letters of credit while the ISP98 sets forth, "a complete set of rules that represent the practice of international banks in handling standby LCs. [These rules]
were drafted by a group of experts and sanctioned by the International Chamber of Commerce (ICC); hence, they are globally recognized by all banks" (Sifri, 2008, p. 3) .
B. UCP 600
The UCP is a compilation of international customs and practices created by the International Chamber of Commerce. "UCP 600 is the latest (Wood, 2008, p. 105). The UCP 600 focuses on commercial LCs, but it is applicable to all types of letters of credit.
C. ISP98
The ISP98 codifies international banking practices when they issue and negotiate standby LCs. The ISP98 rules are "often easier and clearer to apply than UCP rules in the context of standby letters of credit" (Scranton, 2007, p. 130) .
The first rule of the ISP98 defines the scope, application, definitions, and interpretation of the remaining provisions (International Commerce Chamber, 1998). The ISP98 applies to standby LCs, which include performance, financial, and direct payment standby LCs, but it can also apply to other similar undertakings, such
as infrastructure and mining projects 3 . In performance standby LCs, the petitioner must fulfill 3 Article 1.01 a. ISP98 a positive obligation, like the construction of a building. The financial standby LC requires the applicant to pay its debt in a lump sum and the direct payment standby LC obliges the issuer to pay "principal, interest or both when a financial instrument becomes due or upon redemption.
The default coverage is meant to protect against insolvencies of the issuer of the securities or the debt instrument" (Sifri, 2008, p. 10) . These rules only apply if the parties expressly reference them in the LC 4 . The parties may also exclude the application of certain ISP98 rules if such exclusion is clearly expressed in the LC's text 5 .
The relationship between ISP98 and other regulations is varied, as it supersedes the UCP 600, but is subordinate to national laws 6 . For example, when the ISP98 contradicts commercial or banking laws, letters of credit or any other national laws, the national laws supersede the rules of the ISP98. However, when ISP98 contradicts other rules of practice (like the UCP 600) when referring to standby LCs, the ISP98 provisions take precedence. If the contradiction occurs under a commercial LC, the ISP98 provisions will not prevail.
The ISP98 is a rule of practice, which means it governs mercantile usage by international banks in standby LC transactions 7 (Sifri, 2008, p. 12) .
The ICC issued these rules in order to unify a trustworthy payment system that guarantees the rights of the parties involved in international commerce transactions. These rules were not issued by any particular country's legal system and should be understood and interpreted as commercial practice. Rather, "the ISP98 must always be interpreted in the context of a reliable and liquid instrument used to avail immediate payment to the beneficiary upon presentation of a simple demand without having to go beyond checking the demand sheet on its face to ensure that it complies with the standby terms and conditions" (Sifri, 2008, p. 12) . Thus, banks cannot dishonor their obligation to pay under national laws. Rather, they can only propose the fraud exception when involved in a court dispute. However, the interpretation of these rules by a country's legal system is prohibited. 8 Since the ISP98 rules are practices and terminology of banks and businesses in day-to-day transactions 9 a legal interpretation "would contradict their purpose and may create harmful complications" (Sifri, 2008, p. 12) .
Whenever a standby LC is issued under ISP98 provisions, these rules will apply to all the parties that intervene in the transaction 10 . These parties include: "the issuer, the beneficiary to the extent it uses the standby, any advisor, any confirmer, any person nominated in the standby who acts or agrees to act, and the applicant who authorizes issuance of the standby or otherwise . In other words, this principle implies that the issuer must not take into account anything other than the compliance of the documents with the terms and conditions provided in the letter of credit. For example, the issuer is not entitled to examine whether the beneficiary has the right to demand payment under the subjacent obligation between the parties in the letter of credit. The presentation may be in a paper or in an electronic medium.
non-bank persons from being issuers. Conversely, the UCP 600 requires the issuer to be a bank. However, Art. 1 provides that the parties may freely modify the UCP provisions, which permit them to agree to a non-bank issuer (Wood, 2008, p. 114) .
The second rule of the ISP98 sets forth the issuer's obligations in a standby LC. The general obligation of the issuer is to honor a presentation 21 that appears on its face to comply with the standby's terms and conditions. It is important to note that this is just a formal verification, not a substantive one and is similar to the verification that the exchange debtor must exercise in order to determine the legitimacy of a security holder and thereby honor the exchange obligation (Trujillo Calle, 2012, p. 59). The issuer honors the presentation by paying the amount demanded unless the standby LC provides a different procedure. There are three different ways to honor a presentation:
i. By acceptance of a draft drawn by the beneficiary on the issuer. In this case, the honoring of the standby will be accomplished by timely acceptance of the draft and thereafter paying the draft holder 22 .
ii. By deferred payment, which is honored by timely incurrence of a deferred payment obligation and thereafter paying at maturity 23 .
21
A presentation is when the holder of the standby LC requires payment to the issuer bank. iii. By negotiation, in which case the issuer honors the standby by paying the amount demanded without recourse.
The term "to honor a standby LC" is provided in ISP98 Rule 5.01. According to this rule, the notice of dishonor must be sent within a reasonable time (not exceeding seven business days) from the date of presentation of the standby.
24
Unless otherwise stated, a standby LC is considered issued when it leaves the issuer's control. "Once the standby leaves the control of the issuer, it becomes an irrevocable binding instrument unless the standby states otherwise" (Sifri, 2008, p. 31) . These conditions must be incorporated into the standby LC, otherwise they will be considered non-documentary 25 , and therefore disregarded (Sifri, 2008, p. 31) . A standby LC cannot include a non-documentary condition.
"A non-documentary condition exists when a credit sets forth a condition to be satisfied before the beneficiary may draw upon the credit but does not set forth a document to be delivered to the issuer to establish the satisfaction of the condition" (Wood, 2008, p. 117) . The UCP 600 expressly forbids "non-documentary" conditions, providing that unless a letter of credit incorporates such conditions, it must de disregarded. ISP98 Rule 4.11 also states that this type of condition must be ignored, but provides an exception when conditions can be determined by the issuer from the issuer's own records or within its normal operations, including the con- sultation of published indexes (Wood, 2008, p. 117 and location within that place and the medium of presentation. The standby may also name the person to which the presentation must be submitted (Sifri, 2008, p. 38 (Sifri, 2008, p. 39) .
To avoid unnecessary delays, the presentation must clearly identify the standby LC that requires such presentation. This identification can be performed by clearly stating the standby LC's complete reference number and the issuer's name and location, or by attaching the original or a copy of the standby LC to the presentation 29 .
The issuer is not it obliged to perform a search for the standby LC, nor must it check the presentation until the standby LC is fully identified.
If the standby LC expired before the presentation was identified, the issuer will consider it a late presentation and the beneficiary shall assume responsibility 30 . The presentation must be done at the place indicated in the standby LC. If a place is not indicated in the standby LC, the presentation must be made at the place of business from which the standby LC was issued 31 . The presentation must be done at any time after the issuance and before the expiration date 32 . to the standby LC has the right to be reimbursed as if it had made payment to the beneficiary 52 .
Since a standby LC may be transferred, the beneficiary may also assign the proceeds 53 . The issuer is not obligated to give effect to an assignment that it has not acknowledged 54 . In regard to a standby LC, the bank's acknowledged assignment of proceeds only confers the assignee the right to demand payment of its assigned proceeds (Sifri, 2008, p. 106 
D. National Regulation
In order to determine the applicable law in the Colombian legal system, it is necessary to define the nature of a standby LC. A standby LC's gene- defined as an accessory obligation, under which one or more persons assume a third person duty, committing to fulfill such a duty in case the main debtor defaults. In other words the standby LC is a type of personal guarantee (Superintendencia Financiera, 1994) .
Now that the legal nature of a standby LC has been defined, it is important to establish the applicable law. As a letter of credit, a standby LC 
E. Code of Commerce
A documentary credit is defined as "an agreement through which, by request and according to the client's instructions, the bank commits directly or through a correspondent bank to pay 67 Title II, Chapter I, paragraph 6 a determined amount of money to a beneficiary, or to pay, accept or negotiate bills of exchange issued by the beneficiary, effective with the submission of the accorded documentation and following the terms and conditions established 68 ".
Letters of credit, as documentary credit, must contain 69 :
i. The name of the issuer bank and the correspondent bank, where applicable;
ii. The applicant's name;
iii. The beneficiary's name;
iv. The maximum amount of money that must be settled, or the amount that can be issued as letters of exchange on charge of the issuer or the seconding bank;
v. The credit expiration date; and vi. The documents and requisites required by the presentation or accreditation in order for the credit to take effect. . In standby LCs, the only admissible exception to payment to a creditor is document fraud. Suretyships also benefit from excussio, which allows the guarantor to demand that the creditor exhaust every remedy against the principal debtor before proceeding against the surety 82 . In standby LCs, it is the issuer who cannot require the beneficiary to go after the applicant's equity. In fact, the only requirement with which the beneficiary must comply is the presentation of the documents provided in the standby. In conclusion, there are substantial differences in the provisions contained in Colombia's national laws and the international regulations governing the standby LC. These multiple differences between suretyships and standby LCs mean that both regulations cannot be applied simultaneously.
These differences affect businesses in the everyday practice. For example, in a transaction between two Colombian companies, where the issuing bank is also Colombian, and the business will be executed in Colombia, the issuing bank will refuse to issue the standby LC with an incorporated international regulation (such as the UCP 600), on the basis that they supersede public policy rules from the Civil Code, regarding suretyships. 
H. Standby LCs in Government Contracts
The The autonomy of the parties in the commercial context is important as it provides them with the power to regulate their own agreements. According to Professor Fernando Hinestrosa, "this autonomy is limited, however, as the parties'
actions must adhere to the legal system of the country in which they are working and comply with public policy rules, acknowledged as political diktats that strictly yield the private activity to the general interest, taking into account what would be best for the community" (Hinestrosa, 1986) . Article 4 of the Code of Commerce provides that party agreements based on public policy take precedence over any business customs and practices and any default rules that regulate any issues, which the parties did not expressly agree upon. Therefore, business relationships are first subject to public policy rules and the laws of the country in which they are working, then to their own party agreements, and finally to default and customary rules.
In addition to limiting the autonomy of parties in the commercial context, public policy rules can impose sanctions or establish regulations that are not susceptible to modifications or derogations by private agreements. While default rules seek only to protect the party's interests, (Narváez García, 2002, p. 109) , parties must always attempt to comply with public policy rules, which inspire principles closely related to the notion of public order based on the ideals of national security, public morality and third party protection. Public policy rules are determined by whether they violate these three principles. Hence, it must be determined on a case-by-case basis whether the parties' agreements undermine public policy. Based on my research, I conclude that there are no public policy rules in Colombia that regulate standby LCs and therefore uniform international regulations can supersede standby LCs via party agreements.
J. Guidelines
The following principles guide the applicable law for standby letters of credit in the Colombian le- ii. International rules of practice apply to a standby LC only if the instrument expressly provides that it is governed by one or more international rules of practice, such as the ISP98 or the UCP 600.
